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1

Introduction

Thirty years ago, California adopted the first unequivocal no-fault divorce stat-
ute in the United States.! Over the following fifteen years, all the other states and
the District of Columbia enacted similar statutes by establishing “irretrievable
breakdown” or “incompatibility” as the only grounds for divorce or by adding
them to the preexisting fault grounds.? The new laws were viewed as a major, and
desirable, reform of the statutes in effect throughout most of the history of the
United States, under which a divorce, when permitted at all, usually could only
be obtained on fault grounds, such as adultery, cruelty, or desertion,® with the as-
sumption that one of the spouses was responsible for the failure of the marriage.
Many no-fault divorce statutes also removed the consideration of marital fault
from the grounds for divorce, the award of spousal support, and the division of

property.

THE EFFECTS OF NO-FAULT

The no-fault divorce laws have had significant, but often subtle and unexpected,
effects on individuals and families by dismantling a divorce system that had been
based essentially on the mutual consent of the spouses and replacing it with a
system that permits either spouse to dissolve a marriage unilaterally, subject of-
ten to limited compensation to the divorced spouse and any children. The earlier
system had provided some protection to parties who had relied on their marriage
continuing, but no-fault divorce reduced this protection because it eliminated much
of the negotiating power of the spouse who did not want to dissolve the mar-
riage.? The loss of negotiating power has unfortunately reduced the incentive for
spouses to make the commitment to their marriage that often was accompanied
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2 Good Intentions Gone Awry

by sacrifices that benefited their family. These sacrifices can take numerous
forms—psychological and financial—and can be made potentially by either spouse.
A typical sacrifice occurs when one spouse commits to a career that accommo-
dates the other spouse and the children. Whereas married women frequently made
this sacrifice in the past as homemakers and mothers, the expansion in the em-
ployment opportunities for married women has increased the inducement for some
fathers to limit their careers to assume primary responsibility, for example, for
childcare.’ However, because sacrifices like this are seldom the basis for adequate
compensation at divorce, both spouses frequently have become reluctant to make
them. As a result, people are focusing more on their own narrowly defined self-
interest and less on the best interest of their family.

In this book, I argue that no-fault divorce has made many families worse off
than they could be with different grounds for divorce. These alternative grounds
for divorce—a combination of no-fault, mutual consent, and fault grounds—are
also discussed in this book. Although researchers only slowly became aware of
the adverse effects of no-fault divorce, they eventually recognized that the new
laws resulted in a decline in the welfare of many divorced women and the chil-
dren of divorced parents.® Lenore Weitzman initially reported, for example, that
divorced women and their children experience a 73 percent decline in their stan-
dard of living during the first year after a divorce.” Elizabeth Peters showed that
in 1979 women who were divorced in no-fault divorce states received less ali-
mony and child support than in fault divorce states.?

Less obvious, but also substantial, has been the effect of no-fault divorce on
divorced men and families in which the parents stay married. Most men marry
with the expectation that they are going to have a successful marriage rather than
a triumphant divorce. Although being divorced unilaterally is not usually the fi-
nancial misfortune for men that it is for women, it still can be an emotional trag-
edy. More subtle is the effect of no-fault on families that do not experience a
divorce. The fault grounds for divorce had the effect of providing some protec-
tion for a spouse who madc a commitment to the family that often incorporated
sacrifices for the family’s benefit. Because much of this protection disappeared
with no-fault divorce, both spouses have been forced to consider other forms of
protection against the adverse effects of divorce. Many spouses feel compelled to
make decisions based on their self-interest rather than on the best interest of their
family. For example, there are reduced incentives for either spouse to work in the
home and increased incentives for them to work outside the home and to seek
additional education to maintain their human capital—their income-earning ca-
pacity, which probably has reduced the welfare of many families.® With both
parents making a substantial commitment to employment, the family may end up
with more financial resources; but frequently the children are receiving less pa-
rental attention. Meanwhile, the parents might find that their leisure time has
become severely restricted. Often, the adults’ placing an emphasis on their per-
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sonal goals results in a lost of intimacy and communication, which were part of
the motivation for them to marry.

These are not the results expected by the proponents of no-fault divorce. Fault
divorce was attacked by many reformers because of the hypocritical procedures
used by many people to obtain a divorce.!® The fault divorce system was predi-
cated on the belief that unless the breakdown of a marriage could be attributed
solely to the wrongdoing of a single, identifiable spouse, divorce was not permit-
ted. In most states, a divorce was not permitted if both spouses were equally at
fault. The procedures used under fault divorce encouraged perjury and brought
an adversarial process to situations often calling for conciliation. Normally, only
the innocent spouse could ask for a divorce, so most spouses who wanted a di-
vorce—but seldom could provide evidence of fault—found it very difficult to
obtain a divorce without the cooperation of the other spouse. This cooperation—
usually provided reluctantly—frequently required compensation to the cooperat-
ing spouse to encourage fabricated testimony that established the necessary fault
grounds for the divorce. In addition, some people who had obtained a divorce
argued that the result was not the protection of innocent spouses but the require-
ment that spouses had to buy their way out of marriage.!! Although fault pro-
vided some protection for spouses who did not want a divorce, it made the poor
choice of a mate very costly. If one spouse eventually decided that he or she wanted
to dissolve the marriage, substantial compensation might be necessary to induce
the cooperation of the other spouse. In some cases, the divorcing spouse could
not engender the cooperation of the other spouse and was forced to continue a
marriage that he or she would have preferred to dissolve. Last, some reformers
felt that a reform of the divorce process could reverse the trend toward higher
divorce rates that had been observed during most of this century.'? For these re-
formers, the solution was obvious: remove the fault grounds from the require-
ments for a divorce.

The reasons why that solution did not produce desirable results is a focus of
this book. My analysis includes an investigation of why no-fault divorce statutes
were introduced and why they have had a detrimental effect on many adults and
their families. The framework that I use is based on people responding to incen-
tives, a perspective that is associated with economics.

AN ECONOMIC PERSPECTIVE

Marriage and divorce have long been active areas for analysis and discussion by
sociologists and lawyers,'? but I believe the general absence of an economic
perspective has obscured some problems. Economics is the study of choices:!*
the choices that people make, or rationally should make, in an environment in
which the array of goods and activities that individuals want exceeds their re-
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sources of income and time. It is assumed that people, while making these choices,
attempt to improve their welfare subject to the constraints that they face. Other
disciplines have started to use the economic perspective to assist them in analyz-
ing the topics that they explore. Public choice theory is being used in political
science, and rational choice and exchange theories in sociology.!

Economic analysis, based on society’s preference for efficient outcomes, pro-
vides an alternate explanation to the moralistic one given for the decline in the
importance of the family in America by recognizing the role that no-fault divorce
has played in changing the incentives that people face. We live in a world in which
wants—financial and psychological-—exceed the available resources. Choices have
to be made. Efficient outcomes occur when choices are made for which the ben-
efits exceed the costs, with these outcomes increasing social welfare. As the ben-
efits and costs of activities change, the efficient choices change. Economists view
the decision to marry and, sometimes, to divorce as based on the benefits and the
costs associated with those choices. Although economists recognize the impor-
tance of love and sexual attraction as a basis for marriage, they have also identi-
fied pragmatic considerations based on simultaneous consumption of goods, spe-
cialization of labor, and insurance. Many of these benefits of marriage result from
a desire for children, which in turn encourages a long-term commitment by the
parents to their relationship.

Over time, the costs and the benefits of marriage and divorce can change, and
then the incentives to marry and to stay married also change. Economists recog-
nize that changes that have occurred since World War II, such as the expanded
employment opportunities for women, the availability of improved forms of con-
traception, and the increase in labor-saving devices for the home, have reduced
both the benefit of marriage and the cost of divorce for some people.!® Particu-
larly important in this process has been a decline in the number and importance
of children for some adults. Under those circumstances, we would expect to ob-
serve fewer marriages and more divorces.!” If the legal system conflicts with some
people’s new preferences, especially for more flexible grounds for divorce, those
people will work to change that legal environment.!8 Thus, social change created
pressures to modify the fault grounds for divorce because in a changing society
the grounds were no longer efficient for some—often vocal—individuals.

Ignored in this process was the fact that the existing divorce laws may still
have been efficient for many less vocal people—many of whom still placed an
important emphasis on parenthood. Divorce laws that make it difficult to obtain
a divorce encourage people to take a longer-term perspective toward their mar-
riage. If it is easy for a spouse to dissolve a marriage, then a minor controversy
can result in the end of a marriage. Knowing that this can occur encourages both
spouses to take protective measures. They may be tempted to refrain from mak-
ing decisions—such as a deep emotional commitment or limiting a career—that
would benefit their family but might be costly to them if the marriage ends. Most
people marry with the expectation that their marriage is a long-term commitment,
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and they do not want to face an incentive structure that discourages that commit-
ment. They do not want to face incentives that encourage narrowly focused, self-
interested choices that limit their opportunities to receive the rewards that come
from a successful marriage, such as satisfying parenthood, improved health, higher
income, and more contentment with their partner.'® The welfare of many families
probably has been reduced by the incentives that followed from making divorce
easier.

The Political Process

Whatever the acknowledged need for change, actual changes that occur are the
result of the political process. Many political analysts assign a public interest motive
to legislators. Economists and some political scientists, however, taking a more
cynical view, see politicians basing their decisions on self-interest. The primary
goal of politicians normally is to be elected and then reelected. With that goal,
they are particularly sensitive to the preferences of vocal pressure groups who
provide verbal and financial support.?’ In California, for example, the divorce
reform process was dominated by men, although they had the support of many
women’s groups.2! Sometimes the self-interest of politicians can be more narrowly
focused. The assemblyman primarily responsible for the passage of no-fault di-
vorce in California was going through a divorce at the time. It did not take a
conspiracy for a legislature dominated by men to enact no-fault divorce legisla-
tion that seemed appropriate from their perspective and that was based on the
information with which they had been provided. This is especially true when few
of the proponents of divorce reform, whether men or women, were arguing that
no-fault divorce would be a misfortune, frequently for divorced women and their
children, but also for many other adults and their children. The California Family
Law Act of 1969,22 which began the no-fault divorce revolution and set the stan-
dard for the statutes enacted in the other states, was passed by a legislature domi-
nated by men.??

Much was made of the hypocrisy that occurred under the fault divorce laws,
but the hypocrisy was evidence of the change in society’s preferences, not the
cause of those changes. There are many laws on the books, such as highway speed
limits, that are hypocritical, and these laws can remain on the books for indefinite
periods, especially if they are not enforced. It takes both new circumstances and
undesirable enforcement of existing laws to change laws. Certainly, enforcement
of the fault divorce laws was hypocritical, but an increase in the demand for sim-
pler procedures for dissolving marriages by some people was an important impe-
tus for no-fault divorce legislation. The male-dominated reform process, together
with the absence of a clear understanding of the repercussions of the legislation,
resulted in the enactment of the specific no-fault divorce laws now in existence.

Economics can provide insights into why no-fault divorce frequently resulted
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in the deterioration of the financial situation of divorced women and the children
of divorced parents.24 Many of the reformers appear to have been so preoccupied
with reducing the hypocrisy of the fault divorce system that few of them thought
about the consequences of the new system—consequences that included a decline
in the bargaining power of spouses who did not want a divorce. Particularly vul-
nerable were women in long-duration marriages whose financial condition fre-
quently deteriorated after divorce.25 The California Governor’s Commission on
the Family that initiated the fault divorce debate in that state did not include any
economists or financial analysts. When marriage was a more stable institution
and the laws determining the grounds for divorce were strictly enforced, there
were only a few divorces, and the laws that controlled the financial repercussions
at divorce were of secondary importance. As the demand for divorce by some
spouses increased, these individuals found that the legal grounds for divorce were
more restrictive than they wished. They also found that the financial repercus-
sions of divorce prescribed by the law were unacceptable. The parties could fab-
ricate evidence to establish the grounds for divorce, and then, in theory, the courts
would decide on property settlements based on legal standards.6 In fact, under
the fault divorce laws, most divorcing couples with significant wealth chose to
negotiate a settlement rather than to rely on the courts’ allocation.”’

Often one party did not want a divorce, and a more generous financial settle-
ment and custody of any children were necessary to induce that party to initiate
the lawsuit and to provide the obligatory testimony.?® The innocent party had to
be the plaintiff, so a contested divorce was difficult under the fault divorce laws.?
Even if both parties wanted a divorce, they had reasons to reject the legal finan-
cial arrangements as inequitable. Most women who had pursued the traditional
roles as homemakers and mothers knew that short-term alimony, limited child
support, and the property allocation provided by law would leave them in a pre-
carious financial position, especially compared to the financial condition of their
husbands. The negotiating power of a spouse who did not want a divorce was
substantially reduced by no-fault divorce.

Interrelated Laws

Problems developed with no-fault divorce because the reformers did not recog-
nize the interrelationship among laws concerning the grounds for divorce, paren-
tal rights, and the financial condition of the spouses. Changing one set of rules
without changing the others destroyed a delicate balance. Under the fault divorce
statutes, the custodial and financial settlements were commonly based on the
negotiations of the parties, with the spouse who did not want to dissolve the
marriage having substantial power over the outcome. With no-fault divorce elimi-
nating negotiations to establish the grounds for divorce, the previously disregarded
laws that governed the custodial and financial repercussions of divorce became
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much more important. These laws usually provided for the divorced spouse to
receive half of any marital property and limited child and spousal support, if they
were appropriate. Not only were these transfers often modest, but support was
often difficult to collect. As a result, the financial condition of divorced women
and children of divorced parents frequently deteriorated.

In some states, eliminating the fault grounds for divorce was accompanied by
the removal of fault as a factor in the other aspects of divorce, such as property
settlements and alimony. No-fault divorce eliminated the presumption that couples
had an obligation to remain married and removed any reason for the party seek-
ing the divorce to compensate the other spouse. California, for example, required
an equal division of marital property. Another problem arose from the legal defi-
nitions of property failing to conform to basic financial principles, thercby ignor-
ing the effect of the marriage on the spouses’ income-earning capacities. This
discrepancy had little practical effect when most divorces were settled with only
minimal reference to the applicable laws. But that all changed with the introduc-
tion of no-fault divorce.>

Because marriage consists of two people coming together to participate in a
collective action, economists view the financial aspects of the relationship much
as a business partnership: If the marriage is dissolved, the parties should share the
gains or losses of the partnership; but assets acquired outside marriage are not
part of this distribution. Based on this framework, economic analysis would sup-
port a strict application of the principles of community property, in which each
spouse has a half interest in property created during the marriage by their collec-
tive activities. From a statutory perspective, marital property is all property that
is not defined as the separate property of either spouse, whereas separate prop-
erty is property that the parties brought into the marriage and property that came
to them during the marriage by will, bequest, or devise. Strict community prop-
erty concepts are the basis of property divisions at the dissolution of marriages in
only a minority of the states; but there has been a trend in all states to move to-
ward an equal distribution of marital property at divorce.3! As we will see, the
problem with this distribution of property at divorce is not the definitions of sepa-
rate and marital property, but rather the underlying definition of property itself.

What Is Property?

The statutes that defined how property was to be allocated at divorce, under fault
and no-fault, did not define the items that are property.>? That task has been left
to the courts, which tend to recognize as property only items for which there is
tangible evidence. These items include houses and cars as well as shares of stock
or bonds. What the courts have historically called “property” should be just an-
other name for the items that economists and financial analysts have identified as
“assets.” From a financial perspective, assets exist and have value because they
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can provide a stream of future income or services; these items include houses and
shares of common stock as well as individuals themselves. From a practical per-
spective, the actual property settlements under fault divorce had been part of the
larger issue of financial settlements with the allocation between property and
alimony often driven by tax considerations rather than definitions. With no-fault
divorce, it became more likely than under fault divorce that statutes determined
the allocation of property. Still, because the definition of property has been too
restricted, the items considered in the financial allocations at divorce have also
tended to be too restricted.

Human Capital

Financial allocations at divorce tend to ignore the most valuable asset of most
people—their income-earning capacities, or human capital. Human capital exists
because of prior investments, and its value is based on the expected future earn-
ings of the individual. Depending on when critical investments occurred, human
capital can be marital property or separate property. Human capital, which has
not been recognized by the legal system in a systematic way as property subject
to division at divorce,3? represents a major difference in the assets identified by
the legal system and economists.

Shortly after the introduction of no-fault divorce, state legislatures and the courts
recognized that something was amiss with the finances of divorced women and
the children of divorced parents. They groped for a way to increase financial awards
to women. One way was making ad hoc adjustments to the definition of property,
based not on the realization that the definition was conceptually wrong, but in-
stead on a desire to expand the funds available to women and children.>* The
definition of property has been expanded in some jurisdictions to include such
obvious assets as pensions and business goodwill.> Courts and legislatures also
have considered whether intangible items such as degrees, licenses, and the good-
will of professionals should be included in the list of property. Still, the definition
of property has not been expanded systematically to cover human capital, and 1
argue that the failure to incorporate the effects of marriage on the human capital
of the spouses into the financial arrangements at divorce in any systematic way
is a major cause for some divorced women suffering a substantial reduction in
their welfare.36

The incorporation of an adjustment for the effect of a divorce on the human
capital of the parties would compensate a spouse in the often-cited situation in
which one spouse has provided financial support while the other spouse was in
graduate school. The recognition of human capital is, however, probably even more
important in the situation in which the husband and the wife have decided that
the family would benefit from one spouse, frequently the wife, pursuing activi-
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ties that accommodate the career of the other, usually the husband.’’ This deci-
sion often reduces the wife’s human capital compared to the position in which
she would be if either she had never married or the marriage had accommodated
her career rather than that of the husband.

Economic analysis of the spouses’ human capital also requires an adjustment
in child support awards. The cost of child custody is not just the direct outlays to
maintain the children but also the reduction of income from the presence of chil-
dren limiting the custodial parent’s employment and remarrying opportunities.
Children can be an encumbrance that reduces income and opportunities for those
who rear them, translating into a reduced human capital at divorce. Economics
can provide a framework for evaluating these effects, producing a more system-
atic and equitable outcome to divorce and correcting for the deteriorating finan-
cial condition of divorced women and the children of divorced parents.

The Subjective Costs of Divorce

The effect of marriage on the spouses’ human capital can be estimated with rea-
sonable accuracy, but other costs of divorce are more difficult to measure. These
costs, which can be financial as well as psychological, can include the loss of the
companionship of his or her spouse and children, the search for a new mate or
social situation, and the impact on the children. The spouse being divorced will
often still care about the divorcing spouse and their family, and the loss of this
companionship due to the dissolution of the marriage imposes a cost on the di-
vorced spouse. To begin with, the marriage resulted from a search process by the
parties. At divorce, the divorcing spouse has decided that he or she is willing to
incur the costs, if any, of a new search for another living situation, which often
will result in a new mate—and also, unilaterally, imposes search costs on the
divorced spouse. If the divorced spouse wants a new mate, this cost can be very
high, because many divorced people, especially older women, never remarry.?
Even if the divorced spouse has no desire to remarry, he or she incurs costs in
establishing a new social situation. Last, the divorce can impose costs on the
children of the couple. Often these costs are ignored by the divorcing spouse; the
failure of no-fault divorce to require the parties to consider these costs directly
when considering divorce contributes to the unsatisfactory outcomes of present-
day divorce.

THE REFORM OF THE DIVORCE LAWS

Although a number of states have discussed divorce reform,” the only two that
have changed their divorce grounds to make divorce more difficult have been
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Louisiana, which passed its covenant marriage act in 1997,% and Arizona, which
passed its act in 1998 4! The Louisiana Act, for example, gives couples planning
on marrying in that state a choice between two options: a standard marriage with
the potential for a no-fault divorce and a covenant marriage, which requires coun-
seling before marriage and then only permits divorce based on fault grounds or
on a lengthy separation. It would seem that couples have not found covenant
marriage to be an attractive alternative to no-fault, because only one percent of
Louisiana newlyweds have chosen it.#?

It would be unfair to criticize no-fault divorce without providing an alterna-
tive, so in chapter 6 I present a detailed reform proposal. It is unfortunate that the
current divorce laws are described as no-fault, when the primary reason that they
have had an undesirable impact on society is due to their permitting unilateral
divorce. If no-fault divorce is unattractive, people might conclude that we should
return to fault divorce. However, if the problem is recognized to be the unilateral
basis of divorce, then it is more appropriate to consider mutual consent as the
normal ground for divorce. Still, marriage is a more vulnerable institution for many
adults than it has been in the past, and it requires a new approach to divorce.
Therefore, I propose a program in which the grounds for divorce would change
based on the conditions in the marriage.*?

A combination of no-fault, mutual consent, and fault grounds for divorce would
be a substantial improvement over the no-fault divorce laws that are common in
the United States. At the beginning of a marriage, most couples are still evaluat-
ing each other to determine if they really feel comfortable making a long-term
commitment. In many cases, neither spouse has made any major sacrifices based
on the expectation that the marriage is going to last. The costs that they might
incur due to divorce are less than they will be later. During this period, unilateral,
no-fault divorce would appear to be a reasonable basis for divorce.

Eventually, in most marriages, at least one spouse makes personal sacrifices
based on his or her marriage being a long-term relationship. These sacrifices are
an important source of the gains that couples anticipate from marriage. The most
obvious of these sacrifices occurs when spouses become parents, which usually
requires at least one of them to alter his or her career to assume child care respon-
sibilities; but a career can also be the basis of a concession because some spouses
limit their careers to give their mates the flexibility to pursue more attractive career
alternatives. Then, the costs of divorce will probably increase significantly. At
this point, the grounds for divorce should change to mutual consent. Mutual con-
sent divorce forces the spouses to consider the full benefits and costs of divorce—
psychological as well as financial—with a divorce being more likely only when
the collective benefits exceed the costs. A divorce is most likely to occur when
the benefit of the change to one spouse exceeds the cost to the other, with a com-
pensation from one to the other creating the incentive for their mutual agreement.

Mutual consent can be unacceptably onerous if one spouse is forced out of a
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marriage due to the behavior of the other spouse. Therefore, fault grounds for
divorce can still be appropriate. Fault as a basis for divorce should not be treated
lightly with it only being permitted when there is substantial evidence of socially
unacceptable behavior, such as spousal or child abuse. This program for divorce
reform would recognize the marital stages, while creating incentives for adults to
address the best interests of their family in contrast to the emphasis on their own
self-interest, which is encouraged by no-fault divorce.

A problem with covenant marriage laws and my proposal is that divorce is
governed not by the state in which a couple marries, but by the state in which
either spouse is domiciled—even if for a fairly brief period. This occurs because
the U.S. Supreme Court has held that marriage is a status that accompanies spouses,
thereby giving their state of domicile—even if only recently acquired—jurisdic-
tion over their marriage.** A divorce in one state usually has to be honored in all
other states under the “Full Faith and Credit Clause” of the U.S. Constitution.*3
Therefore, as long as there are a substantial number of no-fault divorce states,
spouses are forced to recognize the potential for a no-fault divorce even though
they were married in a state with different grounds for divorce. On the other hand,
if marriage was recognized as a contract entered into at the time of the marriage,
the grounds for divorce would be those of that state or, if permitted, the state that
the parties chose. Then, the provisions of that agreement probably would con-
tinue to be enforceable even if either spouse moved to another state. Therefore,
the proposal in chapter 6 also recommends that the U.S. Supreme Court or Con-
gress act to confirm that marriage is based on a contract rather than being a sta-
tus. Of course, any agreement reached by the spouses would be subject to state
regulations protecting the interests of any children.

It would be unrealistic to expect a rapid change in the no-fault divorce laws
and their perverse incentives, so I also discuss strategies that couples can use to
overcome the adverse effects of no-fault divorce. The most important lesson that
this book attempts to teach is that no-fault divorce has subtly warped incentives
to induce adults often to make decisions that are against their best interest and the
best interest of those that they love the most. A recognition of these incentives is
the first step toward learning how to live with no-fault divorce. Even then, the
outcome of any marriage is uncertain, and it is reasonable for adults to take steps
to minimize the adverse effects of a marriage dissolution due to either death or
divorce. Some of these steps are more likely to benefit a person’s family than
others are.

THE BOOK

In this book, I investigate why no-fault divorce has not lived up to the expecta-
tions of its proponents. Even though the criticism of no-fault divorce has grown,



12 Good Intentions Gone Awry

no one has presented a satisfactory explanation for why it has not fulfilled its
expectations and for how it can be reformed to encourage adults to make better
decisions about the welfare of their families and themselves. Those are the goals
of this book. First, in the next chapter, the evolution of the marriage and divorce
laws that ultimately resulted in no-fault divorce will be presented. In chapter 3, 1
introduce the economic perspective as it applies to marriage, divorce, and prop-
erty. This material on the economic framework is followed by a chapter that traces
the development of the California no-fault divorce statute, with an emphasis on
the economic reasons why the statute was introduced. Economic analysis then is
used in the next chapter to evaluate the impact of no-fault divorce on individual
decisions. It will be observed that the introduction of no-fault divorce has influ-
enced numerous trends, including changes in the divorce rate and the financial
situation of the parties as well as in other areas of human behavior, such as when
people marry and whether married women work outside the home. A particular
concern is the impact of no-fault divorce on the quality of life for all family
members. I conclude with a chapter in which economic analysis particularizes
the reforms that could lessen the social and the individual costs of no-fault di-
vorce by making mutual consent the divorce ground for established marriages.
Because I do not expect a speedy change in the divorce laws, the book concludes
with a discussion of steps that couples can take to minimize the adverse effect of
no-fault divorce.

NOTES

1. Family Law Act, ch. 1608, §§ 1-32, 1969 Cal. Stat. 3312. The first “pure” no-fault
statute was enacted in California in 1969. The California statute has been described as
“pure” because it based divorce exclusively on the factual breakdown of the marriage. See
Herma Hill Kay, “Equality and Difference: A Perspective on No-Fault Divorce and Its
Aftermath,” University of Cincinnati Law Review 56 (1987): 1-90. Prior to 1969, some
states included no-fault grounds with their fault grounds for divorce. For example, incom-
patibility as a ground for divorce was introduced into the United States when it acquired
the Virgin Islands from Denmark in 1917, with incompatibility subsequently being adopted
by a few states. See Graham Kirkpatrick, “Incompatibility as a Ground for Divorce,”
Marquette Law Review 47 (1964): 453—64. Some states had no-fault grounds for divorce,
such as voluntary separation for a period of time or incurable insanity, by the mid-1960s,
with eighteen states, Puerto Rico, and the District of Columbia permitting a divorce based
on the parties living apart. See Glenda Riley, Divorce: An American Tradition (New York:
Oxford University Press, 1991), 162. By 1985, all the states had some form of no-fault
divorce, either exclusively no-fault grounds or with no-fault grounds added to the fault
grounds. For data on the current status of divorce laws, see Linda D. Elrod and Robert G.
Spector, “A Review of the Year in Family Law: A Search for Definitions and Policy,” Family
Law Quarterly 31, no. 4 (Winter 1998): 613-65.



Introduction 13

2. No-fault divorce statutes were enacted rapidly by the states. Iowa passed its no-
fault divorce statute in 1971. By August 1977, only three states retained essentially fault
grounds for divorce. See Doris J. Freed and Henry H. Foster. Jr., “Divorce in the Fifty
States: An Overview,” Family Law Quarterly 11, no. 3 (Fall 1977): 297-313. More than
changing the divorce grounds, the important characteristic of the new laws was that they
permitted one spouse to obtain a divorce even when the other spouse opposed it. Today
only four states (Mississippi, New York, Ohio, and Tennessee) require mutual consent for
a no-fault divorce. See Ira Mark Ellman and Stephen D. Sugarman, “Spousal Emotional
Abuse as a Tort?” Maryland Law Review 55 (1996): 1277, n. 24.

3. Lawrence M. Friedman, A History of American Law (New York: Simon & Schuster,
1973), 179-84, 434-40.

4. Mary Ann Glendon noted, “The fault-oriented divorce law of the recent past fur-
nished opportunities for one spouse (usually the wife) to obtain a settlement more gener-
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