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When marriage was a life long commitment for most couples, the divorce statutes were a minor
concern;* a situation that changed during the 20th Century as the divorce rate rose dramatically.> Courts
became more willing to accept perjured testimony to establish the fault grounds of adultery, desertion and
cruelty with those grounds eventually being replaced by no-fault. Between 1969 and 1985, dl the states
passed no-fault divorce statutes that made incompatibility or irretrievable breakdown the only grounds for
divorce or added them to the existing fault grounds. The change in the grounds for divorce has had broader
ramifications than were anticipated.®> Often, no-fault divorce shifted the basis for the dissolution of
marriages from negotiated settlements based on mutual consent to termination at will by either party
subject to legally prescribed financial and custodia arrangements.

Theinitialy positive response to the new grounds for divorce has been muted as their negative
repercussions have been recognized. The most visible impact has been a deterioration in the financia
condition of divorced women and their children.* A more subtle impact has been a reduction in the quality
of life for many women and their families because no-fault divorce reduced the incentives for spouses to
increase their specialization during marriage.®  While the circumstances faced by divorced women and
their children have been the basis of much consternation, the courts and legidatures have not developed a
systematic program of reform. Few people advocate the reintroduction of fault based divorce, but the other
solutions that have been offered for improving the welfare of divorced women and their children have often
been ad hoc. The courts and legidatures have attempted to help divorced women by awarding them
interests in their husband's degrees, licenses and professional goodwill® and compensating them for having
been housewives and mothers.”

The contention of this paper isthat the no-fault divorce laws tend to produce undesirable outcomes,
because divorcing spouses are not confronted with the true costs of divorce. Social welfare would be
improved by a more systematic approach to the arrangements at divorce based on principles from contract
law.2 While the recent change in the divorce laws has altered the grounds for divorce, the change also can
be viewed as a shift from a marriage contract for the joint lives of the parties with specific performance the
remedy for a breach to a contract terminable at will subject to liquidated damages generally prescribed by
statute. The fault grounds for divorce essentially required the innocent spouse to be the plaintiff so that it
was amost impossible for spouses who wanted a divorce to win a contested lawsuit. The result was
usually a negotiated settlement that left both parties better off compared with the marriage in its current
state. No-fault divorce reduced the negotiating power of the party who did not want a divorce shifting the
outcome to the legally prescribed financial and custodial obligations. These obligations, which are smilar
to contract damages, underestimate the cost of divorce to many divorced spouses and the children. A
divorce can often occur when the net benefits are negative. The laws that controlled the financial and
custodia arrangements at divorce had not been subjected to scrutiny during the fault era because most
divorces with substantial assets were negotiated rather than litigated.

In the first section of this paper, the shift from fault to no-fault divorce is discussed. Whether itis
appropriate to view marriage as a contract is addressed in the next section. Then, the remediesfor a
contract breach--damages and specific performance--are analyzed. Economic analysisis used to identify
the circumstanced under which these remedies should be applied. Finaly, the above analysisis used to
argue that social welfare would be improved by a presumption that marriage is for the joint lives of the
parties with the remedy for a breach being specific performance. A marriage could be dissolved at will
subject to damages when the potentia costs of divorce are likely to be low and predictable as they tend to
be early in a marriage and when there are no children.
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The Shift from Fault to No-Fault

For most of the history of the United States, divorce--when permitted--was based on fault with one
spouse required to prove that the other spouse was responsible for the failure of the marriage based on
grounds such as adultery, cruelty, or desertion. The legal grounds for divorce and the legal standards for
the accompanying property division, alimony, and child support and custody were based on pendlizing the
party who was at fault. As divorce became more common, the likelihood increased that the parties had
fabricated the evidence to establish those grounds.® Under those circumstances, the divorce was often
based on mutual consent with the parties agreeing to their own financial and custodial arrangements. The
fabrication process was straight forward when both parties wanted a divorce. The couple agreed to a
settlement and the evidence necessary to establish the grounds. Then, one party accepted the responsibility
for the failure of the marriage.

This process became more complicated when only one party initially wanted adivorce. Since the
plaintiffsin divorce actions had to be the "innocent party,” they either had to have evidence of fault by their
spouse or they had to persuade their spouse into becoming the plaintiff in the divorce case. The divorcing
spouses usualy had to make substantial concessions to the other parties, the divorced spouses, to obtain
their cooperation. The spouses who initially opposed the divorce were often the wives because of their
increased specialization in household activities during marriage.®® The concessions at divorce could be an
increase in the property settlement, alimony and child support and custody of the children. In reaching
these agreements, the parties could essentially ignore the applicable laws. In a community property state,
for example, wives were entitled by law to half the property acquired by the couple during the marriage. If
the hushand asked for a divorce, the wife could respond by demanding more than half the community
property. For the fabricated divorces under the fault standards, the mutual consent of the spouses was far
more important than the fault grounds and the legal standards for the arrangements at divorce. In essence,
each spouse had a right to specific performance of a continuation of the marriage that could be waived--for
compensation.™*

The introduction of no-fault divorce was aradical change in those procedures.*? California
adopted the first unequivocal no-fault divorce statute in 1969 when it established irreconcilable differences
and incurable insanity as the only grounds for divorce. During the following 16 years, the other 49 states,
Puerto Rico and the Digtrict of Columbia passed statutes that either made incompatibility and irretrievable
breakdown the only grounds for divorce or added them to the existing fault grounds. In most states, no-
fault divorce meant that a divorce could be obtained by just one spouse.”* The divorce settlement continued
to be subject to the outdated legal standards for the property division, alimony, and child support and
custody.

The shift from fault to no-fault divorce was commonly viewed as desirable, because the new laws
removed the hypocritical fault grounds. No-fault divorce has created its own frustrations due to the belated
recognition of the power that the fault grounds gave to spouses who did not want to divorce. The no-fault
grounds for divorce dramatically reduced the negotiating power of that person that would be less important
if the parties had not altered their activities due to the marriage. However, that was usually not so as
marriage benefits from the spouses' increasing their specidization.** This specialization can result in costs
for at least one spouse if the marriage is dissolved. These costs are not accurately reflected in the legally
required arrangements at divorce.

The impact of the shift from fault to no-fault divorce can be more clearly understood by examining
the effect of a shift from specific performance to damages as the remedy for the breach of a contract. In
the next section, the attributes of marriage that make it smilar to a contract are discussed.



Page 3

The Marriage Contract

While the term, "contract,” has sometimes been associated with marriage, activities before and
during marriage traditionally have not been covered by contract law. Marriage is created by an agreement
similar to a contract, but once solemnized it becomes a status controlled more by law than the preferences
of the parties. Marriage aso has been described as a civil contract to subordinate the role of religious
denominations in its formation.”> Nevertheless, the agreement by two people to marry includes dl the
elements of a contract: offer, acceptance and consideration. The offer and acceptance are obvious. Both
the law and the marriage vows include obligations for both parties that meet the standards for consider-
ation.

Marriage also involves problems similar to those addressed by contract law. Contract law
traditionally has served an important role in limiting two dangers when exchanges occur over time:
opportunism and unforeseen contingencies. A fundamental function of contract law is to deter people from
behaving opportunistically to encourage long term investments, for example, and to reduce the need for
people to take costly steps to protect themselves. The common law and more recently statutes such as the
Uniform Commercial Code ded with unforeseen contingencies by prescribing the elements of a commercia
contract unless modified by the parties.

The creation of the marriage agreement is similar to the requirements of acommercial contract,
since the agreement must be voluntary and it can be annulled if the agreement of one party was obtained by
fraud or force. The parties must be competent based on age and mental capacity to make a socially
acceptable choice.

Marriage is often viewed as a status rather than a contract because of the government's role in
establishing the terms of the marriage agreement. However, governments play amajor role in the partiesto
and subjects of most other contracts. Child labor laws, for example, limit the parties who can enter |abor
contracts and drug laws limit the subject of contracts. Similar restrictions apply to marriage agreements.
During most of the Christian era, marriage has been an agreement that by law could not easily be dissolved
by the parties. Many obligations of the husband and wife could not be altered or modified by their
agreement. Government regulations also have limited the rights of parties to contract when there are effects
on third parties such asin zoning. The marriage laws have similar restrictions. Children are third party
beneficiaries of the marriage agreement, so statutes define the obligations of the parents to their children.
These obligations once only occurred if the father and mother were married, but have been extended to
parents who are not married.

In summary, a marriage agreement is clearly similar to other contracts. Then it is appropriate to
consider the preferred duration of the contract and the remedies for abreach. Under fault divorce, each
"innocent” party had aright to the continuation of the marriage that was similar to aright to specific
performance under contract law. No-fault divorce permits a divorce at will subject only to the financial
and custodia arrangements required by law. This requirement is similar to the remedy of liquidated
damages under contract law. A literature has devel oped that discusses the attributes of specific perfor-
mance and damages as alternate remedies for the breach of contracts.™®

Remediesfor Breach of a Contract

While damages are the usua remedy for the breach of a contract, they are not the only remedy nor
is there only one method for estimating damages. Richard Posner identifies seven remedies for the breach
of acontract: the promisee's reliance loss, the expectation loss, liquidated damages, consequential damages,
restitution, specific performance, and amoney penalty specified in the contract or other punitive damages.™
The two remedies that have been available in marriage dissolution cases have been liquidated damages and
specific performance. The liquidated damages consist of the financial and custodia arrangements required
by law or specified by the partiesin pre- or postmarital contracts. With the fault grounds for divorce,
innocent spouses had a right to specific performance of the agreement to remain married during the joint
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lives of the parties. The desirability of damages or specific performance as the remedy for a contractual
breach varies with the nature of the contract.
Damages

Damages are the usual remedy for the breach of a contract based on compensating the
nonbreaching party for hisloss.®® It isnot the policy of the law to compel the performance of contracts but
only to require each party to choose between performing and compensating the other party for any injury
resulting from a failure to perform.’® A party to a contract who isinjured by its breach is entitled to
compensation for the injury sustained and is entitled to be placed, to the extent this can be done by money,
in the same financia position he would have occupied if the contract had been performed.®® The usual
standards for damages are the expected gain or the loss incurred due to reliance.

Foecific Performance

Specific performance will only be ordered when damages are not an adequate remedy. This occurs
when damages are difficult or impossible to measure because of the lack of good substitutes for the
performance promised by the party who wants to breach the contract. It requires the party who breaches
the contract to perform or face contempt of court. Still, it isaright rather than a requirement, because the
party who has aright to specific performance can waive that right. The usual incentive for waiving the
right is compensation. The most common use of specific performance occurs when the subject of the
contract isunique. A large percent of the cases involving specific performance affect rea estate transac-
tions. However, it also can be used in suits for personal property when the property isunique. While
personal services are often unique, the courts have been less willing to apply specific performance to
contracts for persona services. When it has been applied to persona service contracts, it has usually been
an injunction to stop the person from providing the service elsewhere rather than to performance the
contracted service.

Efficient Remedies

The contract remedies tend to create incentives for parties to make decisions that increase socia
welfare®® When two parties contract, it is reasonable to assume that both expect to be better off due to the
contracted transaction. Contracts that involve future activities can be subject to unforeseen changes.
Damages confront the parties with the option of either performing under the contract or paying damages. If
the seller's costs rise so that the buyer can acquire the contracted goods from another source at alower
price than the seller's costs, society is better off if the buyer buys from the aternate source. The law
requires the seller to compensate the buyer for the difference between the contract price and the price
actualy paid. Meanwhile, the supplier has avoided incurring the higher costs of production.

The use of specific performance as the remedy for the breach of a contract for unique goods aso
has been explained as based on a desire for efficient outcomes.?? When a breach is worth more to the
breaching party than performance to the victim, specific performance creates incentives for the parties to
reach a settlement that leaves them better off. Specific performance forces the parties to identify their costs
and benefits from not performing. The costs associated with nonperformance when the good is unique are
the vaue of the good to the buyer and the expense of finding an alternative. These costs usualy cannot be
estimated by anyone other than the parties and they have incentives to make that calculation to determine if
there isabasis for a negotiated settlement. Specific performance does have the disadvantage that it can
increase the costs of settlement negotiations. These negotiations are a deadweight loss since the costs
incurred by one party do not confer benefits on the other.

William Bishop has noted that the choice of aremedy often turns on atrade off between the
potential cost of "excessive breaches' when damages are awarded and of "excessive performance” when
specific performance is awarded.” Because of the legal requirement that damages must be proven and not
speculative, the damages due to a breach can be underestimated. With damages, the result can be breaches
when the benefits of the breach do not exceed the codts, i.e., excessive breaches. Alternatively, with
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specific performance, one party can demand the performance of the contract either due to spite or an

incorrect estimate of the outcome of negotiations when the net benefits are negative, i.e., excessive

performance. With either remedy, the parties can avoid the legal outcomes by negotiating their settlements.

The preferred rules will be the ones that are more likely to produce efficient outcomes with damages

preferred for normal transactions and specific performance when the subject of a contract is unique.
Remediesfor Breach of the Marriage Agreement

Since the decision to dissolve a marriage involves costs and benefits, social welfare isimproved
when the remedies encourage divorce only when the net benefits are positive* The fault grounds for
divorce provided the spouses with alegal right to specific performance of the marriage agreement,
especialy the right to certain standards of conduct and a continuation of the marriage. If a spouse
breached the agreement by adultery, cruelty or desertion; the innocent party could, but did not have to, sue
for divorce. The spouses who committed the breach could not use their actsto initiate a divorce. If a
spouse initiated a divorce based on the fault grounds and relied on the courts to decide the financial and
custodial arrangements, the remedy was liquidated damages based on the reliance interest of the innocent
spouse.”® The actua divorce arrangements, however, were often more generous to the divorced spouse
based on private agreements that were ratified by the courts, rather than being independent determinations
by them.

Conditions changed. With the introduction of no-fault divorce, the importance of private
arrangements changed dramatically. In most states, a spouse could get a divorce without the agreement of
his or her spouse. In contrast to the situation under the fault grounds, the financial and custodial arrange-
ments at divorce were more likely to be based on the legal standards. 1t was unlikely that negotiated
settlements would differ dramatically from what the parties could expect from litigation. Because of the
increase in employment and marriage opportunities for divorced women, the courts under the reliance
interest generally provided more limited awards for divorced women.?® Without any grounds for divorce,
the people who did not want a divorce were in a much weaker position to negotiate settlements that were a
substantial improvement over the award that they could expect from litigation. At divorce, awoman could
expect to receive a property settlement that returned her separate property and gave her approximately half
the tangible property acquired during the marriage, maybe some rehabilitative support, and some child
support until the children became adults. These arrangements are similar to damages under contract law.

The damage remedy for breach of contracts will produce excessive, and inefficient, breaches when
the damages are less than the loss experienced by the nonbreaching party. If the divorcing spouseis
confronted with costs that are less than those of all affected parties, then the probability increases that a
divorce will occur when the net benefits are negative. Under the Coase Theorem, this would not occur
when the costs and benefits consist of private goods that can be converted to common units, eg., dollars,
and transaction costs are zero.?’ Under those circumstances, if the costs of a choice exceeded the benefits,
the parties have an incentive to negotiate an outcome that rejects that choice. However, the benefits of
marriage and the costs of divorce may be public goods, valued in heterogeneous units, and the transaction
costs associated with divorce can be substantial.® From afinancial perspective, the loss experienced by
the divorced spouse, especialy one who increased her speciaization in household production during
marriage, is often underestimated, because the impact of decisions during marriage on her income earning
capacity, human capitd, is usually ignored in the financial arrangements at divorce.

Human Capital

At marriage, individuals have aready acquired some separate property. For many people, their
most valuable asset then is their human capital. The value of this human capital is the discounted value of
earnings that reasonably can be expected in the future net of any future investments. During marriage,
human capital can increase or decrease. If it increases, marital property is created. Alternatively, if a
spouse's human capital decreases during marriage due to decisions by the spouses, that lossissimilar to a
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contribution of separate property to the marriage. Often a couple decides that the family will benefit from
one spouse limiting her career to assume a primary role as a housewife and mother. At divorce, this
person’'s human capital is worth less than if she had not limited her career.® The legal standards for di-
vorce settlements do not consider thisloss in any systematic way.

Without the limited protection provided by the fault grounds for divorce, many people who
increased their specialization during marriage, especialy as housewives and mothers, are worse off under
no-fault divorce if their marriage is dissolved. Even those women who remain married may seek additiona
employment and education during marriage as insurance againgt their costs if they are divorced. If the
employment and education confer only limited benefits on their family, the other family members may not
assume many of the chores that the women were providing at home* Lagt, al the family members may be
worse off because of the incentives created for married women to pursue additional employment and
education during marriage.®* Based on their benefits and costs, many married women have incentives to
pursue employment and education during marriage even when the net benefits to their family are negative.
This additional employment and education may not provide compensating benefits for the family, but it
does provide insurance for the married woman if the marriage is dissolved.

A more accurate measurement of the costs that result from divorce, including consideration of
human capital, would increase social welfare. However, the incorporation of human capital into the
property considered at divorce would till not recognize the subjective costs due to adivorce. While the
knowledge that the divorcing spouse no longer wants to live with the divorced spouse might reduce that
person's attraction to the divorcing spouse, there is still a potentia loss to that person due to the desire for a
continuing relationship with that person. Another important source of costs for the divorced spouseis
search.® Both partiesincurred search costs to identify each other initially. Now, one spouse has decided
that he or she has already found a person that he or she prefers to the current spouse or iswilling to incur
additional costs searching for a better spouse or situation. The divorced spouse involuntarily must incur
the cost of searching for another mate or living situation. Often, this cost can be very high. Lagt, the
divorce may be costly to the children.® The quality of life can deteriorate for children shared by two
parents--living separately--compared to the conditions still possible living with both parents. If divorce
were more difficult to obtain, some parents probably could make their marriage work and, thereby, provide
benefits to their children. The parent, usually the mother, who expects custody of the children after divorce
is more likely to recognize the costs that the children will incur because they will be less happy when they
only live with her. These companionship, search and children's costs are difficult to calculate and,
therefore, are not included in awards at divorce. As aresult, the awards at divorce tend to underestimate
the costs of divorce. When the costs of divorce are underestimated, the probability increases that a divorce
will occur when the net benefits are negative. These divorces reduce socia welfare.

A Marriage Code

Since most marriages benefit from increased investments in specialization by the spouses,
making marriage a long term arrangement may be necessary to protect these investments.3* A Marriage
Code similar to the Uniform Commercial Code could be drafted that would specify the terms of the
marriage contract subject to any modifications by the parties. The presumed duration of marriage would
be the joint lives of the parties with the usual remedy being specific performance. The recognition of the
subjective costs of divorce ignored under current divorce laws supports specific performance as the
preferred remedy for the breach of the marriage agreement. If the benefits of the dissolution exceed the
costs, social welfare would be improved by permitting the couple to negotiate a dissolution of the marriage.
The party who did not initiate the divorce may fed that she is no longer strongly attracted to her spouse.
She can find a situation just as appealing as this marriage with a limited amount of effort and any children
would not be adversely affected by adivorce. She might, therefore, be willing to reach a divorce agreement
at asmall cost to the party who wanted the divorce. Social welfare would be improved by permitting the
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divorce. Alternatively, she might still be strongly attracted to her spouse, feel that only along and costly
search would find another comparable situation and the children would suffer compared to the quality of
lifethat is still possible if the parents stay together. She might, under those circumstances, ask for alevel
of compensation that the other spouseis unwilling to pay. In other words, the party who wants the divorce
does not value the dissolution as much as the wife values the continuation of the marriage. Then, socia
welfare isimproved by continuing the marriage.

Mutua consent divorce gives substantial power to spouses who do not want adivorce. To limit
abuse of this power, it might be attractive to permit no-fault divorce when the potential costs of divorce are
likely to be low, asthey tend to be early in a marriage and when there are no children. Therefore, no-fault
divorce might be permitted during the first year of marriage or until the wife becomes pregnant, whichever
comes first.

For these no-fault divorces and as a guideline for mutual consent divorces, the definition of proper-
ty should be expanded in the Code to include al the assets owned by the parties including their human capi-
tal. At divorce, separate property would be returned to the parties and marital property would be divided
equally between them. To protect any children, the Code should specify unmodifiable support standards
that include any income reduction incurred by the custodial parent due to custody. With a more accurate
definition of property and child support, alimony could be limited or eliminated. With the exception of the
child support standards, the other provisions of the Code could be modified by the parties either before or
during marriage.

Conclusion

The introduction of no-fault divorce has resulted in a deterioration in the financial condition of
many divorced women and their children and areduction in the quality of family life for many Americans.
This outcome is due to the financia arrangements under no-fault divorce tending to underestimate the costs
of divorce, thereby, producing inefficient outcomes. This situation could be improved by viewing marriage
as a contract and recognizing that a contractual remedy can improve social welfare. The current marriage
contract in most states is terminable at will subject to financial and custodial arrangements similar to
damages. Because many marriages benefit from investments by spouses that require long term protection,
the presumption should be that marriage is for the joint lives of the parties. The remedy for the breach of
that agreement should be specific performance. These changes will increase the likelihood that the parties
will divorce only when the benefits exceed the codts.
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